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MEMORANDUM ?;z '
TO: ARTHUR ILAGAN, mitals: .. CAFFAN "

Director, Department of Revenue & Taxation
¢/0 Roland Mantanona, Esq.

FROM: Douglas B. Moylan, Attorney General
SUBJECT: TRANSFER OF ALL CASES (LITIGATION /NON-LITIGATION)

Recently a designated judge of the District Court issued the attached March 10,
2006 Order, reversing Magistrate Judge Manibusan. Out of an abundance of caution,
we have decided, like was the practice in 2003, to withdraw from all cases wherein this
Office is representing the Department of Revenue and Taxation. We of course believe
that the laws making this Office elected, and thus autonomous and independent require
that we represent the Government of Guam in tax matters before the courts and exercise
an independernt judgment.

This Order is slated to be brought before the Ninth Cireuit Court of Appeals for
interlocutory review; however, they have the discretion to wait until after a final
judgment in the EIC cases, which could conceivably take another year.

Please find the attached list of all cases which our Office has been handling. We
request that you please retain your own counsel for representing your interests in these
cases pending the outcome of our interlocutory appeal(s). This elected Office reserves
the right to retrieve these cases in the event that the Order is reversed.

Please have your Office coordinate the transfer of the files with Mrs, Sharon
Rodriguez from our Office at x 133. Thank you for vour attention to this matter,

FORFISEOE THE™
GUVFRNOR

Attachments
so Gavernor of Guam c/o Rodrney Jacob, Esq. i L
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DISTRICT GOURT OF s,

MAR 1o 2808 ¢

MARY LM, MORAN

A CLERK OF COURT
DISTRICT COURT OF GUAM

TERRITORY OF GUAM

TULIE BABAUTA SANTOS, eral., Civil Casa No., 0400006
PlaintifTs,

v3. ; ORDER RE: DRIECTIONS TO

MAGISTRATE ORDER OF
FELIX A. CAMACHQ, et al, : SEPIEMEER 19,2005

-

Defendants.

Sama

Prescntly before the court is the Governor of Guam’s Objections to. Magistrate Order of
September 19, 2005 Regarding the Governor's Motion to Disqualify the Attorney General.
Because both the Governor and Attorney General purport to act on behalf é)f Guam, yet have
taken inconsistent positions in this action, this court instructed the parties to submit additional

b
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Prefing. Specitcaly, the court requested the parties to address the issue of whether the :

Govemnor of Guam or Guam’s Attomey General represents the “Goverument of Guam” and

which of the two, the Governor or the Atlormey General, has final settlement suthority in this

case.”
The determination of these issues is important for the orderly and efficient resolutionof this

litigation, a goal that the court assumes the Governor and the Attorney General both share.

See Docket No, 247,

?A Joinder to the Governor’s Objections was filed by defendants Axt llagan and Lourdes
M., Perez. Seec Docket No. 248,
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1 || However, the court is convinced that the parties will reach no resolution unless the court
2 | determines which party represents the Government of Guam in this matier. After reviewing the
3 || record and filings, the court sustsing the Governor’s Objections,

4 BaCKGROUND

5 Currently there are three separate class actions filed in the District Cour{of Guam

6 || concerning Guam's Earned Income Tax Credit (“EIC”j. The present case is the first of the

7 | three actions. It was filed on February 12, 2004. Thereafter, on August 9, 2004, Ms,

8 || Charmaine R. Tores filed a second putative EIC class action, Torres v. Government of Guam,

9 I et al., Guam Dist. Ct, Civil Case No. CVM-GOOE@S. The third cluss action, Simpago v,

10 ¥ Government of Guam, Guam Dist. Ct. Civil Case No. CV04-00049 was filed in December

b 2004,

12 In the carly stages of Santos, the Attorney General represented the Govemor and the

13 { Directors of the Department of Revenue & Taxation and Administration (“"Directors™. In June
14 § 2004, while the Governor was off-island, the Anomey General and the Acting Governor

15 § negotiated a settlement of this case for $60 mitlion, When the Governor returned to Guam, the
16 § Governor and the Attorey General held discussions rcgérding the legality of the proposed

17 § settlement. See October 3, 2005 Declaration of Roduey J. Jacob (*Jacob Diecl.”), in Support of
18 || Objections to Magistrate Order of September 19, 2005, Exh, 2, sttached thereto. In response to

19 § those discussions, the Governor instructed the Attorney Genersl to take no action in furtherance

50 ] of the settlemnent unfil (he 1ssues concerning the 16pAlity of the setlement could betesolved.
21 | Jacob Decl. Exh. 3, artached thereto. |
22 Thereafler, the Attorncy General filed another pleading regarding ixnplementation of £b¢
23 || settlemnent. Jacob Decl, Exh, 5, attached thcreto The Attomey General disclosed that the
24 § Governor disagreed with various aspects of the Agreement, and had purportedly instructed the
25 } Attorney General not to file pleadings on his behalf without his permission, The Attorney
26 || Genera] claimed that his client was the people of Guarm, not the Governor. The Governor and
27 § Directors then filed eppearances through new counsel and staied their objections to the

28 | settiement. The Attomey General next moved to strike the appearances of new counsel.

-
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Meanwhile, the Attorney General subpoenaed his former clients, the Governor and Directors,
Jacob Decl. Exh. 6. OnFebruary 9, 2005, the court denied the Attorney General’s motion to
strike and upheld the right of the Govemor and Directors to retain independent counsel.

On Marceh 2, 2005, the court denied & motion to reconsider its February 9, 20035 Order.
See March 2, 2005 Ordet. On August 12, 2005, Chief Judge Marshall of the Central District of
California, sitting by designation in Guam, denied the Attorney Generai’s challenge to the
FPebruary 9, 2005 Order and March 2, 2005 Order. See August 12, 2005 Order,

On February 16, 20035, the Governor moved to disqualify the Attamey General from this

O 8~ o A W R

action. While that motion was pending, the Governor and Directors reachod & binding term

it
o

sheet to seftle this action.. However, the Attormey General refused to sign it. Jacob Decel,, Exh.
10, attac:hed thereto.

it o
[ ] i

Meanwhile, in Simpae, the court granted the plaintiffs summary judgment on the issue
of whether EIC applies to Guam. In niling on this issue, the court considered the Attorneéy

- pems.
- 1)

Generzl’s ¢oneession that the EIC does apply to Guam. The court was at the time unaware that

—
W

the concession was contrary to the Governor's position and that there was a pending settlement

(=8

proposed by the Govemnor in Sanfos. Likewise in Simpao, the Attorney General conceded the
issue of class cedification, On September 12, 20085, the court granted the Govemor

[
~¥
ey

intervention in Simpao to protect his interests in the case. Jacob Decl,, B, 13, attached

et
00

21 || Disqualify the Attorney General from this action. The Governor then filed objections to that
22 | order which are presently befors this court, |

23 Brscusson
24 Under 28 U.B.C. § 636(bY14A), a magistrate judge may “hear and: determine any

25 | pretrial matter pending before the court, except a motion for injunctive relief, for judginent on
26 {§ the pleadings, for summary judgment, to dismise or quash an indictment or infonmation made
27 | by the defendant, 1o suppress evidence in a criminal ¢ase, 10 dismiss or 10 permit maintenance

28 1§ of a class action, to dismiss for failure 1o state a claim upon whick relief ©an be granted, and to

-~

-
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involuntarily dismiss an action,” “Findings and Recommendations” are issued under 28 U.8.C.
§ 636(b)(1)}{B) conceming matters specifically excepted under § 636(b}(1)(A). In this-instance,
the magistrate judge ruled on the issue of whether the Attorsey General should be disqualified.
The court finds that this issue was of a pretrial nature and not & dispositive matter needing a
judicial teferral and a Report and Recommendation, See 28 US.C. § 636(b)(1)(B).

Under Titie 28 U.8.C. § 636(b)(1)(A) a district judge may reconsider a magistrate
judge’s order on & nondispositive pretrial motion if the order wes “clearly erroneous or contrary
to law™; it is not subject to de novo determination as are proposed ﬁﬁdings ;md :
recommendations under 28 U.S.C. § 636(b)(1)(B). Sitnilarly, Federal Rules of Civil Procedure
§ 72(2) provides “[tihe district judge- . .. shall modify or set agide any portion of the magistrate
judge's order found to be clearly erroneous or contrary to law . ... * Under this standard of
review, the magistrate judgs’s order should be affirmed unless the district court is left with the
“definite and firm conviction that a mistake has been cormmitted.” Burdick v. Comm'r, 979
'F.2d 1369, 1370 (9th Cir.1092). The reviewing court roay not simply substitute its judgment
for thdt of the deciding court. Grimes v. City & County of San Francisco, 951 F.24 236, 241
(9th Cir.1981).

In this matter, the Governor sought the disqualification of the Attormey General from
continued representation of the Government of Guam. The Governor clairiied their positions
were in conflict. In addition the Governor alleged the Attorney General had irﬁﬁaﬂy

B 38 [ (3 [t -5 S [ A
Pr el ~J Q Ly B W R e O

represented the Governor and the Directors and was privy to their confidential formation, and
therefore had a conflict of interest. The magistrate judge found that the Attomey General's
“paramount duty {was}] to represent the public interest.” See Orderp. 5. A.ccordingly, the
magistrate judge held that the court could not disqualify the Attorney General begause the rules
of professional conduct could not be “mechanically” applied and because he had to give

meaning o the designation of the Attorney General as “chief legal offices™ of the government

5 b of Guam,

The Govemor claims that the magistrate judge’s ruling was clearly -erroncous end

contrary t0 law because he relied upon two incorrect legal conclusions. The first conclusion

i
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1 | was that the Attorney General’s ability to represent the “public” or state interest was
2 || coextensive with his ability to represent the Governor’s interest and position on issues of Guam
3 |l taxes. The second conclusion was even if the Attorney General had some applicable “public
4 || interest” power in this case, that would not cure the conflict of interest pmhibiting his
5 | appearance in this case.
6 As to the first conclusgion, the Governor argues that the Attorney General cannot squally
7 |l represent the “public” or state interest as perceived by the Attomey General and the Governor's
8 | position on tax issues where there is a conflict between the two. The Organic Act of Guam
G || states in relevani part:
10 {¢) Enforcement of tax
11 The administration and enforcement of the Guam Territorial incomme tax shall be
performed by or under the supervision of the Governor, Any functien needful to
12 the adrministration and enforcement of the income-tax laws in force:in Guam . . .
shall be performed by any officer or employee of the government of Guam duly
13 authorized by the Govemnor (either direetly, or indirectly by one or more
, redelegations of suthority) to perform such function.
14
{48 ULS.C.§ 1421ie).
- In addition,
16 ,
The Governor or his delegate shall have the same administrative and
17 enforcement powers and remedies with regard to the Gnam "Territorial
fncome tax as the Secretary of the Treasury, and other United States
18 officials of the executive branch, have with respect to the Uniteg States income
tax. Needful rules and repulations not inconsistént with the regualations
19 rescribed under section 7654(e) of the Internal Revenus Code of 1986 [26
L8.C.A. §.7654{m)} for enforcement of fha Cinam Temitorial income tax shail
20 be tgmsc:n‘f:’:«ad by the Governor. The Governor ot his delegate shall have
authority to issde, from time to time, in whole or in patt, the text of the income-
21 tax laws in force 1 Guam pursuant to subsection (a) of this section.
22 k48 1UJ.8.C. § 1421i(d)2) (emphasis added).
23 I light of scetions 1421i(c) and 1421i(d)(2), the Govemor argues that he has primacy as
24 | 1o tax matters and that his enforcernent powers over the Guam Temitorial income tax are clear,
25 I The Govemnor contends that the Attomey General lacks independent “autherity to ovérride the
26 || Gavernor’s decisions which relate to the Guam Territorial Income Tax (“GTIT"} laws.” See
27 || Objections, quoting August 12, 2005 Ordet, pp. 4-5 (quoting February 9, 2004 Order at p. 6).
28 in contrast, the Attorney General claims that he alone, as the “*Chief Legal Officer,” is
J A .
i v Ee
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constitutionally empowered to represent the Government of Guam to the exclusion of the
Gevernor and all other Guam officials, in these cases as wel} a in all cases to which the
Government of Guam is  party, “The Orgenic Act serves the function of & constitution for
Guam.” Hauser v. Department of Law, 97 F.3d | 152, 1156 (9" Cir, 1996), In 1998, Congress
smended the Organic Act o specifically provide for the office of the Attormey General ?

In addition, Guam’s Legislation provides *[n]otwithstanding any 0&1&1‘ provision of law,
the Atrorney General shall have cognizance of all ‘Iegal matters, excluding fhe Legislative and
Judicial Branches of the government of Guam, involving the Executive Branch of the
government of Cuam, its agencies, instrumentalities, public corporations, ....” § Guam Code
Ann, § 30102, Therefors, the Afttorney General claims that his positions prevail when & conflict
arises between his office and the Govemor, Title 5 of the Guam Code Anm. Section 30109(¢c)
provides that the Attorney General shall “by himself, a deputy or assistant . . . [clonduct on

M2 00~ DR LR D e R
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behalf of the government of Guam all civil actions in which the government is an interested

[
N

party; provided that those branches, deparunents or agencies which are authorized to eraploy

|
L]

their own legal counsel may use them instead of the Attorney General.” Bagically, the Attomey
General argues that since the enactrnent of the 1598 Amendment of the Organic Act, onice a tax
suit i3 filed, authority transfers to the Attomiey General,

P
[~ S«

The court notes, however, that there were no gharantees that before 1998 Guam would
have an Attorney General.' And, after 1998, there were no guarantees that the Attorney General

ok
N

]
o

would necessarily be an elected position. For example, Congress gave Guam the option fo

| n]
—

cither elect an Attorney General or to have the Govetnor appoint one The court conchudes that
22

<3 *The “Guam Organic Act Amendments of | 998", HLR. 2370, 105™ Cong, (1998),
24 1 created the position of the Attorney General of Guam. ..

25 “The Guam Territorial incoms tax statutes regarding refund suits were created in 1958,

*The Organio Act was amended to specifically provide for the office of the Attorney
27 || General. 48 U.S.C. § 1421g(d)(1). The provision in part, states 2 follows:

28 d) Attorney General

&
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any power or authority to enforce the Guam Territorial Incoms Tax vests with the Governor.
To hold otherwise, the court would have to conclude that Congress repealed or amended 48

| U.S.C. § 1421i(d)(2) by implication when it amended the Organic Act in 1998 to provide that
“the Attorney General of Guam shall be the Chief Legal Officer of the Gnvémmemt of Guam,”
48 U.S.C. § 1421{g)(d)(1). The court is unwilling, absent clear evidence of congressional
intent, to repeal section 1423i(dN2). Branch v. Smith, 538 U.S. 254, 273 (2003); see
Ruckelshaus v, Monsanto Co,, 467 U.S. 586, 1017-1018 (1984) (“repeals by implication are

| disfavored” and “where two statutes are capable of co-existence, it is the duty of the courts,
absent & clearly expressed congressional intention to the contrary, to regard, cach es effective™);
see also United States v. Welden, 377 U.S, 95, 102 n. 12 (1964) (“amendments by implication,

(1) The Attorniey General of Guam shall be the Chief Legal Officer of the
Governmeni of Guam, At such time as the Office of the Attorney Genersl of
Guarn shall next become vacant, the Attorney General of Guam shali be
appointed by the Governor of Guam with the advice and consent of the
legislature, and shall serve at lhe pleasure of the Govermor of Guarn. (Emphasis
Added).

(2) Instead of an appointed Attorney General, the legislamre may, by law,
provide for the election of the Attorney General of Guam by the gualified voters
of Guam in general elections after 1995 in which the Governor of Guam is
clected, The term of an elected Attorney General shall be 4 years, The Attorney
| Gmeral may ba remove:d by thc penple of Guam amrdmg w0 the procedures

I N S ST - CCRR  F
—~ Oy W B IR b e O

b
2

accordance with pmccdmcs eatablished by the legislature in law. A vacancy in
the office of an elected Attorney General shall be filleg—

{A) by appointment by the Governor of Guam if such vaca.ﬁcy
u occurs less than 6 months before a general election for the Gfﬁce
of Attomey General of Guam; or

(B) by a special election held no sooner than 3 months after such

. vacancy occurs and no later than © months before a general
election for Attorney General of Guam, and by appointment by
the Gavernor 'of Guam pending a special election under this
subparagraph.

el
]

e o o
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like repeals by implication, are also not favored™).

. The ¢ourt does not find a basis to find that Congress intended to repeal or amend section
3 § 1421i(d)(2) by implication, In fact, when the QOrganic Act was amended to provide for the
4 3 election of the Attorney G'eneral, Congress never amended Section 1421i(e}) to substitute the
2 | Anorney Geaeral in place of the Govemnor or anyone else.
6 In addition, the court notes that while Congress designated the Attormey General s the
7 § “Chief Legal Office of the Government of Guam,” it did not describe the Attorney General's
8 § duties and powers or the restrictions on the Office’s powers. In contrast, the Governor is
9 Il described as the “execulive officer .., [having] general control end supervision of all the
10 || departments, bureaus, agencies and other insttumentalitics of the executive branch of the
11 | Government of Guam .., responsible for the faithful execution of the laws of Guam and the.
12 {| laws of the United States applicable in Guam,” 48 U.S.C. § 1422.
13 The court concludes the Govemnor is the executive officer of the territoty, and has power
14 § over the Attorney General, The Attorney General is the attorney representing his client, the
15 § Governement of Guam. Accotdingly, the Attorney General should not replace the Governor in
16 § setting policy whenever ho disagrees with the Governot's positions. Cf2 Chun v, Board of
17 } Trustees of Employees’ Retirement .S}z&tem of State of Hawali, 952 P.2d 1215, 1234 (Haw.
18 ¢ 1998) {"*{W]e do not accépt the Attomey General’s cantention that, merely because she regards
19 ) her duty to represent the *state’s’ legal interests as being paramount to her duty to represent her
20 ﬂ statutory client’s legal interests, she may, in her sole discretion, so control the course of
21 { litigation as to advance her view of the ‘public welfare’ when it squarely conflicts with the
- 22 || substantive position taken by the policymaking state governmental instrumentality whom she
23 § represents as a named party to the litigation™),
24 This court and the magistrate judge have already recognized the Governor's statutory
25 || and exclusive responsibility for administering and enforeing the Guam Territorial income tax
26 || law, See February 9, 2005 and March 2, 2005 Orders. Likewise the Attorney General’s
27 |t position as the “Chief Legal Officer™ has been recognized, Jd. Apparently in recognition of the
28 § Governor’s authority and that of the Attorney General, the various judges tasked with looking at
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this case have allowed both 10 be heard on the matters,

It 15 unlikely this case will reach an efficient resolution if both the Governor and
Attorney General are permitted to purportedly represent the Government of Guam. The court
agrees with the Governor that in this instance the Attomey General is tasked as representing the
“Government” as a distinct legal entity and interest, He is not representing the people of Guam
or a generalized “public” interest. The interest is the Government’s defense of 8 suit
coneerning the Guam Territorial Income Tax, which under 48 U.S.C. § 1421i(d)(2) can only be
defined by the Governor. See Graddick v, Newman, 453 1.8, 928 (1981) (refusing to grant the

My o0~ v B b e b

Alabema stiorney general’s request for a stay of a federal district court order, where the

—
<

governor maintzined a different position than that of the attomey general and state statutes

p—
o

vested responsibility for state prison system in the governor).

..m
[V

In summary the court finds the Govemor is the executive officer of the territory and has
authority over the Attomey General, Accordingly, the court sustains the Govermor's objection
on this point and holds that the Governor is the proper representative of Guam in this

Pt gk
WS - S ¥V

procesding.

in addition; the Governor states that the magistrate judge erred in failing to fingd that i
there was a conflict of interest necessitating the disqualification of the Attorney Geperal ymder
the rules of professional conduct, On February 11, 2005, the Guam Supre&xe Court adopted and
made part of the Guam Rules of Professional Conduet the 2002 emendments to the ABA s
Model Rules of Professional Conduct, See Promulgation Order No, 04-002.¢ Among the new
4 provisions is Rule 1,11 entitled “Special Conflicts of Interest for Former and Current

—_— e
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*Section 1424-1(a) states: “[t}he Supreme Court of Guam shall be the highest conrt of
the judicial branch of Guam (excluding the District Court of Guam) and shall ... (7) govemn
attorney and judicial ethies and the practice of law in Guam, including adrnission to practice
law and the conduct and discipline of persons admitted to practice law.” 4B U.SC, § 1424.
Ha)(7). In addition, the District Court of Guam’s local rules states that “[e)very attormey
admitted to practice before this Court shall familiernize himself or herself with and comply with
the standards of professional conduct required of merabers of the Bar of Guam and contained in
the Amenican Bar Association Mode] Rules of Professional Conduct as adepted on August 2,
1983, and as thereafier amended or judicially construed.,”
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1 | Government Qfficers and Employess,” Amended Rule 1.11(d)1) provides a3 follows:
“le]xcept as law may other}visa expressly permit, & lawyer currently serving es a public officer
or employee: (1) is subject to Rules 1.7 and 1.9; ...~

The Governor claims that the magistrate judge erred in not applying Rules 1,7 and 1.9,

LT R I

Kutes 1.7 and 1.9 provide in part:
Rule 1.7: Conflict of Interest: Current Clients

_ {2) [A] lawyer shall not represent a client if the representation involves a concurrent
contlicet of interest. A concurrent conflict of interest exists ift :

N =) e

(1)  therepresentation of one client will be directly adverse to
another client; or :

10 (2)  thereis a significant risk that the representation of one or
mare clients will be materially limited by the lawyer’s

11 responsibilities to another clignt, a former client or a third
person or by apersonal interest of the lawyer.

Rulz 1.9; Dutes to Former Clients

(2} [A] lawyer shall not represent a client if the representation involves & concurrent
14 |l conflict of interest, A concumrent conflict of interest exists if:

15 (1)  the representation of one client will be dirsstly adverse to
. another client; or -
b -
(2)  thersis a significant risk that the representation of one or
17 more clients will be materially limited by the lawyer’s
responsibilities to another client, & former client or & third
t person or by a personal interest of the lawyer

19 § Both Rules protect the trust and loyalty that forrns the foundation of the atforney-client
20 || relationship. Since the Govetnor retrined separate counsel, the Attorney General has

21 § subpoenaed his former clients, conducted a cross-examination with regard to his former
22 | representation, and taken actions in the Simpac matter inconsistent with the Governor’s intent
23 1 to settle this case.

24 The Attorney Genersl claims that removing him from this case would establish.

25 || unworkable precedent. For example, if each successor administradon, or every administration
26 | that changed its mind in the middle of hitigation, is permitted to renage on the deals it or its

27 | predecessor makes, and at the same time disqualify the “Chief Legal Coungsel for the

28 || Government of Guam” there would never be a coherent legal policy for the Govemnment.

.10-
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t However, the same could be said for a change in the Attorney General. For example, if each

——

successor Attorney General changed his or her mind in the middle of litigation, likewise there
could be a disruption in establishing & coherent legat policy for the Government,

The cowrt is troubled that the Attorney General initially represented the Governof and
the Directors, establishing an atterney-client relationship, only to later take an adverse position
to them in the very same case. While the court agrees with the Attomey General that the rules
of professional responsibility should not be applied “mechanically” when considering matters
of conflict where the Attorney General is involved, that is not o suggest that they should not bs
applied at all. See Deulmejian v. Brown, 624 P.2d 1206, 1209 (Cal.1981)(*‘nothing in that

o o O B oW R

...._
<

l| circumstance, however, . ., justifies relaxation of the prevailing rules governing an attorney's

u—
[

right to assume a position adverse to his clients or former clients, particularly in litgation that

—
b

arose during the period of the attorney-client relationship’™). Moreover, there is no Guam
statute that exempts the Attorney General's Office from compliance with the Guam Rules of

Professional Conduet.

o
wm b W

The Attomey General should bave faithfully represented the Govesnor in this matter

o

and if that was impossible he should have stepped aside, See Dewbmefian v, Brown, 624 P.2d

oad
~J

1206, 1209 (Cal, 1981) (“In short, the Attorney General cannot be compelied to represent state _

o)
o

officers or agencies if he believes them to be acting contrary to law, and ha may withdraw from

[
O

his statutorily imposed duty to act as their counsel, but he may not take a pbsition adverse to

[
Q

those same clients™). As shown, the Attorney General chose not to represent the Governor's _

]
It

interest in this matter and separate counsel was retained. It is that counsel] that shovld now

2%
)

undertake the representation of the Government of Guam in this matter, Accordingly, the court

[
LY ]

finds the ragistrate judge erred in not finding a conflict in this matter that required the

2
o

dismissal of the Attomey General,

]
n

The court finds that, at least in this context, the Government of Guétn’s representative

b
o

should be the Governor. Moreover, the court concludes, as a matter of law', that the Govemor

b
~3

has authority over the enforcement of tax matters, and thus, may dictate the litigation strategy in

K
(£

i this matter. The court believes that this case represents the exception rather than the rule and

11-
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o

that ordinarily, the Attorney General and Governor will share a unified position,’
CONCLUSION
Adlthough the court finds the Govemor has the final authority to both be the

representative of the Government of Guam and to settle the issues invol ved as discussed herein,

nothing shali be construed to prevent the Attorney General from litigating his right to appear as
a representative of the Governtnent of Guam in other matters.* For purposes of the instant
litigation, the Governor shall be the representative of the Government of Guam and shall be
represented by independent counsel in the instant lig gation. The court SUSTAINS the

W W D W g

Governor’s Objections as discussed herein. The magistrate judge is ordered 1o hercafier

Jra—
<

address the outstanding motions in this matter as he deems proper,
S0 QRDERED thiz 9,;; day of March, 2006,

o904

i TAMES T, ROBART for-
is RI 3. MARTINEZ”
United States District Judge

Bt )
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20 "Having ruled on this matter, the court finds that even if an appelfate cott wers 1o Hile 1"
“" § that the Governor through his counsel may not represent the Government of Guam in this

21 § matter, this court would likely permit the Governor to eppear as an amicus curige. Sitilarly,
the court would likely parmit the Attomey General to appear a8 an amicies curiae,

23 *The court is mindful that unt this matter is finally determined, the issue will be re-
| visited to potentially bog down the progress of this as well as other cases. Accordingly, the
24 || court notes the possibility of a motion to certify the issue as to the represeritation of the

~s I “Government of Guam” to the Ninth Circuit for interlocutory appeal.

26 ' “The Honorable Jatnes L. Robart, United States District Judge for the Wester District of
Washimgton, by designation -

"“The Honorable Ricardo 8. Martinez, United States District Judge for the Western District of
28 Washington, by designation,






